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Islamic Emirate of Afghanistan
Supreme Court

General Directorate of Secretariat
Correspondence Department

Circular Section

Circular No: 1 Date: August 13, 2023 (1445/1/26)

To: The Officials of the Directorates of Cassations, Divisions, Appellate, and Primary Courts
of the Islamic Emirate of Afghanistan!

May Peace and Mercy and Blessings of Allah be Upon You!

A query has emerged from some courts: "Does a mortgage impede implementation?"
This question was deliberated upon during the High Council of the Supreme Court
meeting on July 5, 2023 (17/12/1444). The High Council issued the following guidance
under Decision No. 5 of Approval No. 45:

("Since a mortgagee is also a creditor, is he/she equivalent to other creditors in terms
of debt? The General Directorate of Scrutiny and Studies is assigned to prepare a
comprehensive, well-substantiated report on conditions of the sale and entitlement
and present it for discussion in the subsequent High Council meeting."). As per the
direction of the honorable High Council of the Supreme Court, the General Directorate
of Scrutiny and Studies presented its opinion on the issue, which was raised in the
meeting dated July 12, 2023 (24/12/1444) of the High Council of the Supreme Court.
According to decision No (3) of approval No (46), the High Council directed the
following: The issue prepared by the Directorate of Scrutiny and Studies, stating that a
mortgage does not impede implementation, is approved. The General Directorate of
the Secretariat is instructed to disseminate this information to all courts via a
circular.")).

Therefore, the High Council of the Supreme Court's written directive and prepared
statement have been sent to all relevant directorates of Cassations, Divisions,
Appellate, and Primary Courts so that the legal and Sharia proceedings will be made
per the direction mentioned above.

Respectfully,

Mufti Abdul Rasheed “Saeed”

General Director of the Secretariat of the Supreme Court
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Scrutinized Opinion from the General Directorate of Scrutiny and
Studies of the Supreme Court

We have received a letter, designated as No. 1899/975, dated July 8, 2023, requesting
an opinion subject to scrutiny. This letter has been logged in the Book of Enquiries
under No. 2202, dated July 9, 2023.

The letter reads:

Pursuant to letter no. (1742), dated 21/11/1444 (10 June 2023) from the General
Directorate of Secretariat, we respectfully state that:

The High Council of the Supreme Court meeting took place on July 5, 2023. It was
chaired by the Honorable Chief Justice of the Supreme Court and the Islamic Emirate
of Afghanistan. In this meeting, Agenda Item #5 was as follows: "Based on Decision
No. 8 from Approval No. 39, dated May 17, 2023, the High Council directed the General
Directorate of Scrutiny and Studies to offer their opinion on whether a mortgage
impedes implementation." Our Directorate has opined that a mortgage under the
specified conditions does not impede implementation. The High Council's subsequent
directive was: "Further analysis is needed, including detailed references to conditions
of entitlement and debt. This will be discussed in a future High Council meeting."

Based on Decision No. 5 from Approval No. 45, dated July 5, 2023, the High Council
issued the following instruction:

"Given that a mortgagee is also a creditor, the question arises: Does he/she hold equal
status with other creditors in terms of debt? The General Directorate of Scrutiny and
Studies is tasked with preparing a comprehensive, well-substantiated report on both
the sale and entitlement conditions. This report will be presented in a future High
Council meeting." Therefore, the aforesaid written directive of the High Council of the
Supreme Court is communicated to Your Highness for future actions via this letter.

Scrutinized Opinion:

Assessment of the Letter from the General Directorate of the Secretariat on Mortgaged
Property Sales and Entitlement:

Where the mortgaged property is sold out for the debt of the creditors or acquired
through entitlement, its detailed ruling is given below:

Ruling on Debt:

1. When creditors' claims over the mortgagor are validated under Sharia law, the
presiding judge should either authorize the sale of the mortgaged property in
compliance with Sharia rules or personally oversee the sale after following the
requisite legal procedures under Sharia. Three scenarios exist concerning the
property's value:
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(1) The property value exceeds the mortgagee's debt.
(2) The property value falls short of the mortgagee's debt.
(3) The property value equals the mortgagee's debt.

In all these scenarios, the mortgagee's debt will be settled from the sale proceeds
before any disbursements to other creditors.

For Scenario (1), where the property's value surpasses the mortgagee's debt, the
remaining funds are distributed among other creditors in accordance with their
respective shares under Sharia law. In Scenario (2), if the sale proceeds are
insufficient to cover the mortgagee's debt, the mortgagee shares proportionally with
other creditors in the remaining assets of the mortgagor. The implications of
Scenario (3) are straightforward: the mortgagee's debt is fully covered.

Ruling on Entitlement:

2. In entitlement cases, the beneficiary is allocated a predetermined share from the
mortgaged property. This is predicated on the condition that the mortgagor must
hold ownership of the mortgaged asset. If the mortgagor is not the owner, the
mortgage on the specified property is unenforceable without the actual owner's
consent.

Therefore, when the mortgaged property is sold to settle debt, the mortgagee's
claim is prioritized and settled first, as previously outlined. Conversely, when the
property is acquired through entitlement, the beneficiary's share takes precedence
over that of the creditors.

Reasoning for the First Type:
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Respectfully

Maulavi Hamdullah Muhammadi Maulavi Abdul Karim Al-Karimi
Judicial Scrutinizer Judicial Scrutinizer
Maulavie Hizbullah Ibrahimi
General Director for Scrutiny and Studies
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